
 
 

September 23, 2019 
 
Ms. Adele Gagliardi 
Administrator, Office of Policy Development and Research 
Employment and Training Administration 
U.S. Department of Labor 
200 Constitution Ave., NW 
Room N-5641 
Washington, DC 20210 
 
RE: RIN 1205-AB89 
 
Administrator Gagliardi,   
 
The Georgia Fruit and Vegetable Growers Association (GFVGA) represents producers of fruit and 
vegetables in Georgia and several other southeastern states, many of whom utilize the H-2A program in 
their farming operations. On behalf of these H-2A employers, we offer the following comments on RIN 
1205-AB89, “Temporary Agricultural Employment of H–2A Nonimmigrants in the United States.” 
 
In 2018, Georgia surpassed North Carolina, Washington and Florida to become the state with the largest 
number of H-2A certifications in the country. The 32,364 H-2A certifications Georgia received last year 
represents 13.3% of total H-2A certifications in the United States, an increase of 38% from 2017i.  
 
GFVGA is appreciative of the Department’s efforts to modernize the H-2A program. Though there are a 
handful of provisions in the proposed rule that may provide meaningful reforms that streamline 
administration of the H-2A program, there are a number of aspects posing significant concerns that 
should be addressed before a final rule is published.  
 
Identified Areas of Concern 
 
655.120 Offered Wage Rate 
 
DOL proposes significant changes to current H-2A wage methodologies that present several challenges 
to current and prospective program users. These include determining wage rates by occupational 
classification, utilization of data from sources other than FLS, and significant changes to the 
methodology for calculating the prevailing wage. 
 
While increasingly relied upon as a source of legal seasonal labor, the additional costs of employing H-2A 
workers serve as an impediment for program utilization, positioning H-2A as an option of last resort for 
agricultural producers. Fundamentally, the total cost to employers per employee/per hour is 
considerably more than any base wage determination. One study of Florida’s citrus industry suggests 
that in addition to nearly $2,000 in additional costs per worker for employer-sponsored transportation, 
housing and program fee requirements, H-2A employees are paid approximately $3/hour more than at-
will domestic workers.ii The modifications to wage methodologies as proposed in the final rule will 
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further distort this reality, as AEWR does not currently provide a true apples to apples comparison of 
wages. 
 
In Table 4 of the 2017 U.S. Census of Agriculture (“Farm Production Expenses”), USDA reported that 
hired and contract labor comprised 12.0% of total production expenses across all commodity groups in 
2017.iii This is not, however, reflective of the labor-intensive nature of specialty crop agriculture or fruit 
and vegetable production. USDA’s Economic Research Service (USDA ERS) estimated in 2010 that, on 
average, 42% of variable production costs for U.S. fruit and vegetable producers are attributable to 
labor.iv More recently, University of Georgia Extension analyzed annual variable input costs by 
commodity per acre across the state.v 
 

Commodity 
Total Variable Input Cost 

Per Acre 
Cost of Labor 

Per Acre 
Labor as % of Total 
Variable Input Cost 

Vegetables 

Bell Pepper $11,684.37 $3,042.75 26.0% 

Cabbage $5,027.55 $2,651.50 52.7% 

Carrots $7,080.13 $1,862.00 26.3% 

Cucumbers $10,405.36 $3,576.38 34.4% 

Collard Greens $2,805.84 $506.25 18.0% 

Eggplant $6,753.50 $3,067.50 45.4% 

Kale $3,884.96 $319.50 8.2% 

Onion $5,536.14 $2,595.50 46.9% 

Snap Beans $2,317.03 $884.53 38.1% 

Squash $4,835.84 $1,145.50 23.7% 

Sweet Corn $4,021.42 $762.00 18.9% 

Tomatoes $10,772.54 $4,027.00 37.4% 

Fruits 

Blackberry $18,339.04 $8,525.20 46.5% 

Blueberry $15,894.24 $8,326.70 52.4% 

Pecan $1,424.90 $430.00 30.2% 

Strawberry $22,196.66 $2,361.00 10.6% 

Watermelon $5,912.65 $1,498.00 25.3% 

 
These estimates, conservatively based on ideal growing conditions and circumstances in a given year, 
underscore labor is the predominant cost for the production and harvesting of fruit and vegetable 
commodities. The introduction of proposed methodologies for calculating AEWR by occupational 
classification, the utilization of non-agricultural source data and proposed prevailing wage 
methodologies threaten wild uncertainty for the single largest input cost necessary for farmers to bring 
U.S. grown fruits and vegetables to market.   
 
Determining Wage Rates by Occupational Classification 
 
Individual tasks comprising a scope of work contained in a job description will vary from operation-to-
operation and/or within a single operation that produces multiple crops. For example, the cultivation 
and harvesting of different crops on the same farm may require methods that utilize machines for one 
crop and hand-picking for another. Similarly, while larger farms employ a greater number of workers 
that would allow for a more specific delineation of responsibilities, smaller operations rely on fewer 
employees to perform a more diverse array of tasks. 
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There are also occasions where workers express a preference for performing a task that may be outside 
of their job description as submitted on an application. As noted by the Department in its proposed 
regulation at 655.175, there may be unforeseen emergent situations that may jeopardize or severely 
damage crops that require immediate attention and the performance of non-ordinary work that would 
fall outside of a job description as submitted. In either circumstance, it is possible that these tasks may 
not fall within a single occupational classification, though they would not be considered part of the 
position’s regular job duties. 
 
GFVGA believes a single farm laborer wage-rate methodology appropriately accounts for these 
differences between farms of all sizes, diverse crop types, employee preference and emergency 
situations. We do not agree with the Department’s concerns regarding the potential for an adverse 
effect on wages for higher-paid agricultural occupations.vi Rather, a single farm laborer wage-rate 
methodology would provide the Department with a more easily administered program while giving 
farms of all types and sizes operational certainty and the flexibility needed in a work environment with 
rapidly changing requirements. 
 
The proposal to determine rates by occupational classification threatens to disrupt operations, adversely 
affect smaller operations, and unnecessarily expose employers to liability when attempting to provide 
employees with requested opportunities and/or mitigate circumstances beyond their control.  
 
Recommendation: GFVGA does not support the proposal to determine wages by occupational 
classification and recommends that DOL maintain a single farm laborer wage-rate.  
 
 
Utilization of Wage Data from Non-FLS Survey Sources 
 
First, GFVGA commends the administration on the proposed additional investment of $5 million to 
modify and expand the Farm Labor Survey (FLS).  The ability to collect more granular data to better 
capture farm wage rates across the country is a notable and worthwhile investment. We appreciate 
USDA’s commitment to this survey and encourage further investments in this important resource. 
 
GFVGA believes that utilization of the Occupational Employment Statistics survey (OES) to establish 
AEWR is problematic and will provide unreliable measures of agricultural wages. The Department 
indicates that the OES survey is utilized “as the primary wage source by all of the nonimmigrant and 
immigrant prevailing wage determinations issued by the Department, except for those in the H-2A 
program.” This is understandable, as the multitude of different industries and occupations that fall 
under a program such as H-2B do not benefit from industry-specific wage data. However, agriculture 
benefits from an industry-specific survey with more reliable data with which growers already have great 
familiarity. 
 
On pages 36249-36259, the Department provides information on average hourly statewide wages and 
sources under the proposed rule. Excerpting proposed calculations for Georgia, the limitations of OES 
survey data are demonstrated by wildly variable and uneven results: 
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TABLE 2 – Average Hourly Statewide Wages and Their Sources Under the Proposed Rule 
Georgia 

Occupation 2016 2017 2018 

Farmers, Ranchers & Other 
Ag Managers 

$20.96 
(FLS National) 

$21.98 
(FLS National) 

$31.51 
(OES State) 

First-Line Supervisors of 
Farming… 

$23.79 
(OES State) 

$23.42 
(OES State) 

$23.14 
(OES State) 

Graders and Sorters $10.40 
(OES State) 

$10.53 
(OES State) 

$10.44 
(OES State) 

Ag Equipment Operators $10.86 
(OES State) 

$11.54 
(OES State) 

$12.48 
(OES State) 

Farmworkers (Crop, Nursery 
& Greenhouse) 

$10.83 
(FLS Regional) 

$10.93 
(FLS Regional) 

$11.01 
(FLS Regional) 

Farmworkers (Farm, Ranch, 
Aquaculture) 

$11.52 
(OES State) 

$12.77 
(OES State) 

$13.27 
(OES State) 

Ag Workers (All Other) $12.01 
(FLS Regional) 

$19.49 
(OES State) 

$18.29 
(OES State) 

Packers and Packagers 
(Hand) 

$10.10 
(FLS Regional) 

$10.31 
(FLS Regional) 

$10.92 
(FLS Regional) 

 

Within this data set, three different sources (national FLS, regional FLS and OES state) data are utilized 
to determine proposed AEWR. The FLS data utilized for determining “Farmworkers (Crop, Nursery & 
Greenhouse)” shows a gradual increase that is more reflective of wage realities in Georgia. But when 
relying on OES data to make a determination, significant variability between minus 6% - 40% occurs, 
with several occupational classifications subject to declining wages on a year-over-year basis.  
 
Coupled with the Department’s proposal for multiple, mid-contract wage adjustments based upon 
publication of surveys with different dates of publication has the potential for creating unnecessary 
chaos and confusion for employers, employees and the Department. Use of the OES survey data to 
establish an AEWR, given its considerable limitations on data related to agricultural wages, is ill-advised. 
 
Recommendation: The Department should provide the additional investments proposed for the Farm 
Labor Survey to yield more granular data and improved reliability for making wage determinations.  
GFVGA recommends that the Department should not utilize data from the significantly less-reliable OES 
survey data.    
 

Prevailing Wage Methodology 
 

The Department proposes significant changes to its current prevailing wage methodology. Specifically, 
DOL proposes: 
 

• First, broadening the universe of state agencies that may conduct a prevailing wage survey. 
Within the H-2B program, at 20 CFR § 655.10 (f), the Department permits an employer to 
provide a wage survey that is independently conducted and issued by a state, including any 
state agency, state college or state university, in order to make a prevailing wage determination. 
Allowing for an independent third-party survey that is focused exclusively on agriculture, with 
methodologies subject to review and approval by the Department, would alleviate concerns 
regarding the reliability of OES survey data for agricultural occupations while providing a 
reasonable alternative to the FLS. Conceptually, GFVGA supports this proposed change. 
 

• Second, to require that prevailing wage surveys must cover a distinct work task or tasks 
performed in a single crop activity or agricultural activity. As expressed in our comments 
above, GFVGA does not support determining wage rates by classification or task. We maintain 
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that segregating wages by responsibility or task threatens to disrupt operations, adversely affect 
smaller operations, and unnecessarily expose employers to liability when attempting to provide 
employees with requested opportunities and/or mitigate circumstances beyond their control.  
 

• Third, to require that the survey must be based on either a random sample or a survey of all 
employers in the surveyed geographic area. To the extent that a sample or survey produces 
reliable, statistically valid data, GFVGA does not oppose use of random samples so long as  
wages are not separated by responsibility or task, or otherwise discriminate against smaller 
operations. 
 

• Fourth, to limit the survey to the wages of U.S. workers. DOL expresses concern regarding the 
potential for wage suppression if the standard utilized in the H-2B program, where wage surveys 
are conducted without regard to the immigration status of the workers whose wages are 
included in the survey, is adopted in the final rule. GFVGA does not oppose limiting a prevailing 
wage survey to only the wages of U.S. workers, and further recommends that the wages of H-2A 
employees also be excluded from surveys in order to more accurately survey regarding domestic 
worker wages. 
 

• Fifth, to issue a prevailing wage only if a single unit of pay is used to compensate at least 50 
percent of the U.S. workers included in the survey. GFVGA does not oppose this 
recommendation as long as the sample size is statistically valid.  
 

• Sixth, to require that a prevailing wage survey must report an average wage for the unit of pay 
that represents at least 50 percent of the wages of U.S. workers included in the survey. The 
Department provides no justification or need for modifying the prevailing wage methodology in 
this manner. As such, GFVGA recommends that the current “40 percent rule” and “51 percent 
rule” be maintained. 
 

• Seventh, to require that a prevailing wage survey must cover an appropriate geographic area 
based on available resources, the size of the agricultural population covered by the survey, 
and any different wage structures in the crop activity or agricultural activity within the State. 
GFVGA does not oppose this codification of current practices. 
 

• Eighth, to replace the statistical guidelines from Handbook 385 with standards that are more 
effective in producing a prevailing wage and more appropriate to a modern budget 
environment. The Department’s proposal to establish wages based upon a survey of at least 30 
workers and 5 employers is inappropriate in the context of establishing a prevailing hourly wage 
rate. As noted by the Department, the breadth and scope of agricultural employment far 
exceeds the scope of prevailing wage determinations for the H-2B program. GFVGA 
recommends use of a statistically valid sample size.  

 
Recommendation: Program users, domestic workers, guest workers and government agencies would all 
stand to benefit from a substantial simplification of current and proposed wage methodologies. GFVGA 
recommends the department consider implementing a simplified methodology, based on the minimum 
wage plus a fixed percentage, that is indexed to the Consumer Price Index annually. This would provide 
certainty for all agricultural employers and employees while eliminating costs associated with 
administering and interpreting numerous surveys to determine annual wage rates. 
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655.141 Notice of Deficiency and 655.171 Appeals 
 
DOL proposes to eliminate the ability of employers to request an expediated administrative review or de 
novo hearing of a Notice of Deficiency (NOD). Currently, employers who believe that a Certifying Officer 
(CO) issued an NOD in error may avail themselves of the Administrative Law Judges (ALJ) forum, a 
neutral body “intended to resolve disputes before the Department of Labor in a fair, transparent and 
accessible manner, and to promptly issue sound decisions correct in law and fact.” 
 
According to DOL application data for the H-2A program and records of rulings provided by the Office of 
Administrative Law Judges on H-2A related cases, only a very small percentage of H-2A applications 
required a ruling by an Administrative Law Judgevii: 
 

 FY2015 FY2016 FY2017 FY2018 

Total H-2A Determinations 7,568 8,684 10,097 11,698 

Number of ALJ Decisions 66 78 28 30 

ALJ Decisions as % of Total Determinations 0.8% 0.9% 0.3% 0.3% 

 
Often, the opportunity to request an expediated administrative review or de novo hearing compels 
dialogue between the Department and the employer to resolve any perceived discrepancies prior to a 
Certifying Officer issuing a final determination. That so few cases come before an Administrative Law 
Judge suggests that the current process works well and provides employers with an appropriate avenue 
for recourse in the event of disagreement.  
 
That DOL would propose eliminating an opportunity for due process is very concerning. Adoption of this 
proposal would eliminate a critical check at an important juncture in the H-2A certification process and 
deprive applicants of due process. Further, eliminating this opportunity for independent review and 
allowing appeals only upon denial would lead to significant delays in processing, putting farm operations 
in jeopardy. 
 
Recommendation: GFVGA recommends that DOL retain the opportunity for applicants to request an 
administrative review or de novo hearing regarding a Notice of Deficiency. 
 
Similar to the concerns expressed above, GFVGA is concerned that DOL would propose eliminating 
opportunities to appeal ALJ decisions to DOL’s Administrative Review Board (ARB). Though the process 
may be dissimilar between various temporary visa programs, the stated purpose of the ARB is to “issue 
final agency decisions after review or on appeal of matters arising under a wide range of employee 
protection laws.” Further, limiting an employer’s ability to provide new evidence only in the event of a 
hearing runs counter to due process protections that have been long established and valued. 
 
Recommendation: GFVGA recommends that DOL retain the appeal framework that exists within the 
current rules. 
 
655.103 (d) Definition of a Temporary or Seasonal Nature 
 
DOL has requested comment as to whether the adjudication of seasonal or temporary need should be 
exclusive to DOL or the Department of Homeland Security. The current process, as outlined by the 
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Department in the proposed, seems unnecessarily redundant.  That different interpretations of the 
same definition may be applied by DOL and DHS in making a determination is problematic. 
 
Recommendation: GFVGA believes that DOL is better-suited to make a sole determination of an 
employer’s temporary or seasonal need.  
 
Additionally, as the Department looks to modernize and streamline the H-2A program, GFVGA 
encourages DOL to further review the definition of seasonality as contained in the current regulation. 
Considerable growth in annual H-2A applications and certifications suggest increasing reliance on the H-
2A program to provide a legal source of labor for labor-intensive agriculture. Specifically, GFVGA 
recommends: 
 

• Striking “such as a short annual growing cycle or a specific aspect of a longer cycle” from the 
current definition. Seasonality is addressed in the preceding clause (“tied to a certain time of 
year by an event or pattern”), making this language redundant and open to subjective and 
potentially inappropriate interpretation. 
 

• Striking “far” from the current definition. H-2A statute at 8 U.S. Code § 1188 provides an 
opportunity to apply for H-2A certification when “there are not sufficient workers who are able, 
willing, and qualified, and who will be available at the time and place needed.” As envisioned in 
statute, the need for additional labor is binary: need either exists or does not. A requirement to 
demonstrate need “far above those necessary for ongoing operations” is, again, subjective and 
unnecessary. 
 

• Strike “extraordinary” and replace with “certain” in current definition. Similar to provisions 
described above, extraordinary is a subjective term that is open to inappropriate interpretation. 
Replacing “extraordinary” with “certain” would allow the Department to more objectively 
define circumstances or conditions by which temporary employment extending beyond one 
year would still be considered temporary. 

 
655.122 (n) Abandonment of Employment or Termination for Cause 
 
The Department proposes to extend employer notification requirements regarding the abandonment of 
employment or termination for cause to domestic workers as currently exists as an H-2A worker. GFVGA 
is not aware of another industry or occupation that is subject to such a requirement when a worker 
abandons employment, nor is the organization aware of any other circumstance where an employer can 
be penalized for failure to notify DOL of such an occurrence.  
 
In the instance that an H-2A worker either abandons employment or is terminated for cause, there is a 
very clear need for DHS to receive notification as the employee in question is out-of-status. Similarly, a 
requirement for employers to maintain appropriate records documenting when work is abandoned, or 
any employee is terminated for cause, is reasonable. However, conflating recruiting requirements 
relating to former U.S. workers by requiring proactive notification of abandonment or termination for 
cause for domestic workers is unnecessary and inappropriate. 
 
Recommendation: GFVGA recommends that DOL remove the requirement for notification of 
abandonment or termination for cause for domestic workers. 
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655.153 Contact with Former U.S. Workers 
 
Many of GFVGA’s members that hire H-2A employees utilize Farm Labor Contractors to assist them with 
the application and recruitment process. Currently, applicants are required to contact its former U.S. 
workers that were employed in the previous year and solicit them to return to that job. DOL proposes to 
extend this requirement to require employers to contact former employees of Farm Labor Contractors 
that had worked at their farm in the previous season.  
 
GFVGA is concerned the expansion of this requirement may compromise the relationship between 
farms and contractors. Generally, the farm’s relationship is with the contractor, not the contract-
sourced labor. Extending this requirement to contractor-sourced U.S. workers may create an unusual 
conflict between farms and contractors, as applicants would essentially be responsible for attempting to 
poach employees from a company that is providing them with a service. 
 
Recommendation: GFVGA recommends that the interpretation extending the requirement to solicit 
former U.S. workers to contractor-sourced U.S. workers not be included in the final rule. 
 
655.131 (b)(1)(ii) Joint Employer Filing Requirements 
 
The Department proposes requiring that all H-2A workers under joint employment work for 
each employer for at least 1 workday, or its equivalent, each workweek. This requirement undermines 
benefits to both workers, who enjoy more consistent hours and work opportunities, and employers, 
who benefit from the ability to adapt to circumstances beyond their control in an ever-changing 
production environment. Imposing a minimum weekly work requirement may have the effect of limiting 
or eliminating mutually beneficial opportunities for all parties. 
 
Recommendation: GFVGA recommends removing the requirement for H-2A employees under joint 
employment to work for each employer for at least 1 workday or its equivalent. 
 
655.102 Transition Procedures 
 
The proposed transition procedures would keep current program rules in effect for H-2A applications 
submitted prior to, on or after the effective date of the final rule if the start date on the application is 
within 90 days of the effective date. Generally, final rules issued by federal agencies have an effective 
date of 30 days after publication.  
 
According to DOL’s 2018 End-of-Year Disclosure data, the vast majority of H-2A applications are 
submitted in the months of September, October and November for the following year. Depending on 
the length of the Department’s consideration of public comments on this proposed rule, including any 
amendments to aspects of the rule and prospective delays, the proposed transition procedures will 
create unnecessary uncertainty for applicants in understanding which rules govern their application at a 
critical time in a farm’s labor planning process.  
 
Recommendation: GFVGA recommends that DOL reconsider its proposed transition procedures under 
655.102 and utilize the more common 30-day timeframe for processing applications under the new 
rules. 
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Potentially Beneficial Reforms 
 

GFVGA commends the Department on several provisions of the proposed rule that are intended to 
reduce administrative burdens for program users. GFVGA appreciates the Department’s recognition of 
agriculture’s unique challenges and is favorably inclined towards the following concepts presented in 
the proposed rule: 
 

• 655.122 (h)(1) Transportation to Place of Employment – GFVGA agrees with the Department’s 
assertion that it is challenging to ascertain the place of recruitment and calculate appropriate 
travel expenses from a worker’s home. GFVGA supports the proposal to establish the U.S. 
Consulate or Embassy as the location from which inbound and return transportation and 
subsistence costs are calculated. 
 

• 655.123 Positive Recruitment of U.S. Workers – GFVGA agrees that allowing positive 
recruitment to commence prior to filing an Application for Temporary Employment Certification 
may allow certifications to be obtained more quickly and better inform certification 
determinations by the Department. 
 

• 655.130 Paragraph (f), Staggered Entry of H-2A Workers – GFVGA appreciates the 
Department’s recognition of the uncertain nature of agricultural work and efforts to provide 
employers with flexibility to accommodate changing weather and production conditions. GFVGA 
agrees that timely access to an appropriate amount of labor in the right locations is essential to 
the success of farming operations. 

 

• 655.135 Paragraph (d), 30-Day Rule – GFVGA commends the Department on its continued 
vigilance in reviewing data and examining the effectiveness of the 50 percent rule. We concur 
with the Department’s conclusion that: “the 50 percent rule is not an effective method of filling 
available jobs for employers needing a stable workforce and, according to the data, provides 
little benefit to U.S. workers.” Though we continue to believe that positive recruitment is no 
longer necessary after a contract has begun, a 30-day requirement is an improvement over the 
current 50% rule. 
 

• 655.175 Post-Certification Amendments – GFVGA supports the Department’s proposal to 
permit an employer to request minor amendments to aspects listed in an approved certification. 
Indeed, farms are subject to unforeseeable circumstances that may require meeting 
unanticipated needs by either scaling up or scaling down. The ability to seek limited post-
certification amendments when conditions warrant may provide greater flexibility for H-2A 
employers. 

 

On behalf of the officers and directors of the Georgia Fruit and Vegetable Growers Association, we thank 
you for the opportunity to submit these comments.  We would be happy to participate in further 
discussions and review of the proposed regulations and our recommendations.   
 
Thank you,  
     

 
Charles T. Hall, Jr.,  
Executive Director 
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