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SUMMARY of Comments by GFVGA on  
H-2A Proposed Rule 1205-AB89 

 
On July 26, 2019, the U.S. Department of Labor (DOL) published a Notice of Proposed 
Rulemaking that proposes significant changes to the current H-2A nonimmigrant guestworker 
program.  DOL states that rule, Docket Number 1205-AB89 – Temporary Agricultural 
Employment of H-2A Nonimmigrants in the United States, intends to: streamline the process by 
which the Department reviews employers’ applications, modernize and eliminate inefficiencies 
in the current program, and, amend the rule to allow for better enforcement mechanisms. 
 
Fruit and vegetable producers across the state of Georgia are increasingly reliant on the H-2A 
program to provide a source of legal labor. Last year, Georgia surpassed North Carolina, 
Washington and Florida to become the state with the largest number of H-2A certified positions 
in the country. The 32,364 H-2A certifications Georgia received in 2018 represents 13.3% of 
total H-2A certifications in the U.S., and an increase of 38% in Georgia from 2017. Depending on 
which baseline is used, the Georgia Fruit & Vegetable Growers Association (GFVGA) believes 
that H-2A workers may comprise between half and two-thirds of Georgia’s hired agricultural 
workforce.i 
 
DOL’s proposed H-2A rule is, in a word, complex. When first published, producers were 
generally pleased that the Department had appeared to respond favorably to several frequent 
requests for programmatic reform. These positive reforms, described in greater detail in 
GFVGA’s attached formal comments, include: clarification of employer transportation 
reimbursement requirements; improvements to positive recruitment requirements for 
employers; greater flexibility in staggering worker entry, and; the opportunity to make post-
certification amendments based on need in certain circumstances. 
 
Upon a more thorough review of the rule, however, several concerns emerged that may 
negatively impact the ability for growers to rely upon the program. Specifically, GFVGA has 
expressed concern and made recommendations to the Department regarding these aspects of 
the proposed rule: 
 

• Offered Wage Rates (Pages 1-2) – DOL proposes to dramatically change current 
methodologies to calculate both Adverse Effect and Prevailing wage rates. This includes: 
 

o Determining Wage Rates by Occupational Classification (Pages 2-3): DOL’s 
proposal to determine wage rates by classification threatens to disrupt 
operations, adversely affect smaller operations, and unnecessarily expose 
employers to liability. GFVGA has recommended retaining a single farm laborer 
wage-rate methodology to appropriately account for differences between farms 



of all sizes, diverse crop types, employee preference for tasks and flexibility to 
address emergency situations. 

 
o Utilization of Wage Data from Non-FLS Survey Sources (Pages 3-4): DOL proposes 

using unreliable Occupational Employment Statistics (OES) survey data, in which 
they acknowledge significant variability between minus 6% - 40% on an annual 
basis, to establish Adverse Effect Wage Rates where Farm Labor Survey (FLS) 
data is deemed insufficient. GFVGA commended the Administration on 
proposing greater investment in the FLS, but opposed the use of OES survey data 
to establish an AEWR where agriculture-specific data already exists. 

 
o New Prevailing Wage Methodology (Pages 4-5): Citing budgetary concerns, DOL 

proposes eight substantial changes to the means by which States may conduct 
prevailing wage surveys. GFVGA determined that while several aspects of the 
proposed methodology were understandable and acceptable, other proposed 
changes to prevailing wage methodology were problematic and not scientifically-
based. 

 
o Simplifying Wage Methodology (Page 5): DOL’s proposal to change the prevailing 

wage methodology is largely based on the costs associated with administering 
surveys. GFVGA recommends a significant simplification of wage methodology - 
based on the minimum wage plus a fixed percentage, indexed to the Consumer 
Price Index annually. This provides all parties with certainty while significantly 
reducing or eliminating cost for expensive state-sponsored surveys. 

 
o Eliminating Employer Due Process (Pages 5-6): The proposed rule seeks to 

eliminate an applicant’s ability to appeal a Notice of Deficiency and to curtail an 
employer’s ability to appeal a Denial of Certification. Over the last 4 years, less 
than 1% of H-2A applications required a ruling from DOL’s Office of 
Administrative Law Judges. Often, an employer’s ability to request expedited 
administrative review or a de novo hearing compels the Department to work 
with employers to address concerns prior to a hearing. We believe that the 
removal of these processes eliminates due process. GFVGA has recommended 
that DOL retain these seldom-used, but important opportunities for fair, 
independent rulings. 

 
o Definition of a Temporary or Seasonal Nature (Pages 6-7): Though DOL’s review 

of the definition of “temporary or seasonal nature” was limited to whether one 
agency should be responsible for making a determination, GFVGA recommended 
that the agency remove subjective language from the definition that seeks to 
unnecessarily limit the interpretation of what constitutes both seasonal and 
temporary employment. 

 



GFVGA’s comprehensive comments on the proposed rule also addresses additional areas of 
concern, including: precedent-setting employer reporting requirements for U.S. workers that 
abandon employment; recruitment requirements that will disrupt the relationship between 
Farm Labor Contractors and farms; inflexible joint employment requirements, and the timing of 
implementing the final rule. 
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Georgia Fruit and Vegetable Growers Association  
 

 

i The 2017 US Census of Agriculture recorded nearly 49,000 hired workers on Georgia farms in 2017 

                                                           


